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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

MORPHEUS LI GHTS, | NC. | Case No. 96-54222-JRG
Debt or. Chapter 11
VARI ABLE- PARAVETER FI XTURE Adversary No. 98-5089
DEVELOPMENT CORPORATI ON,
Plaintiff, ORDER GRANTI NG COVERI CA' S MOTI ON
Vs TO DI SM SS CLAI MS FOR EQUI TABLE
: SUBORDI NATI ON AND CONSPI RACY TO
BREACH FI DUCI ARY DUTY AND
DENY! NG MOTI ON TO DI SM SS CLAI M
COMVERI CA BANK- CALI FORNI A, a
corporation, and PETER DALTON, | FOR UNFAIR COMPETI TI ON
an i ndividual,
Def endant .
| . | NTRODUCTI ON
Before the court i s Def endant Conerica-Bank California’s Motionto

Di sm ss the Conplaint filed by Plaintiff Vari abl e-Paraneter Fixture
Devel oprment Corporation.® On March 6, 1998, Vari abl e, a general unsecured

credi tor of the debtor in possession, Mrpheus Lights, Inc., fileda

1The heari ng was held concurrently with Peter Dalton’s notion to disnmiss. Both notions
were taken under subnission at that hearing and the court is issuing decisions on the notions
concurrently as well.

ORDER GRANTING COMERICA'SMOTION TO DISMISSCLAIMSFOR EQUITABLE
SUBORDINATION AND CONSPIRACY TO BREACH FIDUCIARY DUTY AND
DENYING MOTION TO DISMISSCLAIM FOR UNFAIR COMPETITION 1
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conpl aint for: (1) equitabl e subordination; (2) breach of fiduciary duty;
(3) conspiracy to breach fiduciary duty; and (4) unfair conpetition. The
conpl ai nt nanmes two def endants, Conerica, alender of the debtor, and
Peter Dal ton, the President and CEO of the debtor. The essence of the
conplaint is that Conerica and Dalton have engaged in a pattern of
I nproper post-petition conduct whereby Conerica and Dal t on have t aken
control of the debtor and t he bankruptcy case for their own benefit. Such
conduct al | egedly constitutes a breach of Dalton’s fiduciary duti es,
renders Conerica liablefor enabling such a breach, constitutes unfair
conpetition, and justifies equitable subordination of Conerica’ s ¢
The conpl aint all eges three clains for relief against Conerica: daim
| is for equitabl e subordinationunder 11 U.S.C. 8§ 510(c); Caimlll is
for conspiracy to breach fiduciary duty; and ClaimlVis for unfair

conpetition. Conerica has brought this notionto dismss all three

cl ai ns.
[ 1. EQUI TABLE SUBORDI NATI ON

Claiml is for equitabl e subordi nati on under 11 U. S.C. 8§ 510(c).
Vari abl e request s equi t abl e subordi nati on of Conerica's clainms to all

general unsecured creditors due to Conerica' s alleged m sconduct.
Coneri ca contends that A ai ml shoul d be di sm ssed under Rul e 12(b) (1) for
| ack of jurisdiction over the subject matter because Vari abl e | acks

standing to assert the claim? The court agrees.

2 Comerica al so argues that the claimfor equitable subordination should be dismn ssed
because it fails to allege inequitable conduct on the part of Comerica, and it fails to all ege
any injury to unsecured creditors or unfair advantage to Conerica. Because Variable has no
standing at this tinme, the court does not need to address the additional argunents nade by
Coneri ca.

ORDER GRANTING COMERICA'SMOTION TO DISMISSCLAIMSFOR EQUITABLE
SUBORDINATION AND CONSPIRACY TO BREACH FIDUCIARY DUTY AND
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A. A GENERAL UNSECURED CREDI TOR DCES NOT HAVE STANDI NG TO BRI NG AN
EQUI TABLE SUBORDI NATI ON CLAI M

Conerica contends that there is no clear authority in the Ninth
Circuit insupport of the propositionthat anindividual creditor has
standing to assert a cl ai mfor equitabl e subordination. Variabl e cont ends
that thereis no authority whi ch woul d support a findingthat Variabl e
| acks standi ng t o sue for equitabl e subordi nati on. The court agrees t hat

there are very few cases in any circuit discussing the issue.?

3 There are a few cases which discuss a creditor’s standi ng to bring an equitable
subordination claim

In 1981, a New York bankruptcy court held that the trustee is the proper party to bring an
equi tabl e subordination claim The court stated that the trustee is the representative of the
creditors and not the debtor. |n re Lockwood, 14 B.R 374 (Bankr. E D.N Y. 1981).

In 1983, an Ckl ahona bankruptcy court held that the debtor does not have standing to pursue
an equitabl e subordination claim The court stated that the proper party is the creditor or
the trustee acting as representative of the creditor. |n re Weks, 28 B.R 958, 960 (Bankr.
WD. &la. 1983).

In 1990 the Fifth Crcuit addressed whether an individual creditor has standing to seek
equi t abl e subordi nation under § 510(c). In In re Vitreous Steel Products Co., 911 F.2d 1223
(5th Gr. 1990), the court refused to allow an unsecured creditor the right to pursue certain
counts in an adversary conplaint relating to the affirnative recovery of assets for the estate.
1d. at 1230-31. The court did, however, allow the unsecured creditor standing to seek
equi tabl e subordination under § 510(c). 1d. at 1231. Unfortunately, the decision |acks any
di scussion of the standards that should be applied in determ ning whether the granting of
standing is appropriate. The court nakes a distinction between equitable subordination and
actions that would affirnatively recover assets. The court stated that:

However, [the unsecured creditor] does have standing to seek equitable
subordi nation of the Bank's claimin bankruptcy under 8§ 510(c). Equitable
subordination is not a benefit to all unsecured creditors equally, at |east
where the creditor whose claim is objected to is at least partially
unsecur ed; it is a detrinent to the creditor whose debt is subordinated.
Thus, when a party seeks equitable subordination, it is not acting in the
interests of all the unsecured creditors. Wiile the Trustee may find that
it isin the best interests of the estate to seek equitable subordination,
i ndividual creditors have an interest in subordination separate and apart
fromthe interests of the estate as a whole. The individual creditor should
have an opportunity to pursue its separate interest.

ORDER GRANTING COMERICA'SMOTION TO DISMISSCLAIMSFOR EQUITABLE
SUBORDINATION AND CONSPIRACY TO BREACH FIDUCIARY DUTY AND
DENYING MOTION TO DISMISSCLAIM FOR UNFAIR COMPETITION 3
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Whet her an i ndi vi dual creditor can bring an equitabl e subordi nati on
cl ai magai nst anot her creditor turns on whether the creditor-plaintiff is
the hol der of theclaim |If thecreditor-plaintiff holds theclaim then
the creditor-plaintiff has standingto pursueitsclaim If, for exanple,
the estate holds the claim then arepresentative of the estate, such as
the trustee or debtor i n possession, isthe proper party to bringthe
claim Such an anal ysis is necessary to pronote the orderly and equitabl e
adm ni stration of the bankruptcy estate by preventing individual creditors
frompursui ng separate actions to the detri ment of other creditors and of
the estate as a whole. See Solowv. Stone, 994 F. Supp 173 (S.D.N. Y.
1998).

The anal ysi s begi ns wi t h whet her the cl ai mconstitutes property of
t he bankruptcy estate. Acreditor-plaintiff only has standingif the
clai mis not property of the estate because property of the estate does

not belong to any individual creditor. SeeKalb Voorhis & Co. v. Anerican

Financial Corp., 8 F.3d 130, 132 (2™ Cir. 1993).

Whet her a claimis property of the estate or of an individual
credi tor depends on whet her the cl ai mi s general or particular. "If a

clai mis ageneral one, withno particularizedinjury arisingfromit, and

The court has held that equitable subordination should be viewed differently than an
affirmative recovery because equitabl e subordi nati on benefits all creditors except the creditor
subordinated and an affirmati ve recovery benefits all creditors except the creditor being sued.
It has been argued that the court has created a distinction without a true difference. See
Craig H Averch, The Ability to Assert Cains on Behalf of the Debtor: Does A Creditor Have
a Leg to Stand On?, 96 Conm L.J. 115, 126 (1991) (criticizing the court’s reasoning in In re
Vitreous Steel Products Co..) Wthout guiding standards to deternmine when it is appropriate
to grant standing to an unsecured creditor, the court does not find this case deterninative.
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SUBORDINATION AND CONSPIRACY TO BREACH FIDUCIARY DUTY AND
DENYING MOTION TO DISMISSCLAIM FOR UNFAIR COMPETITION 4




UNITED STATESBANKRUPTCY COURT

For The Northern District Of California

© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

i f that clai mcoul d be brought by any creditor of the debtor, the trustee
IS the proper personto assert theclaim andthe creditors are bound by

t he outconme of the trustee's action." 1d. guoting St. Paul Fire and

Marine Ins. Co., v. PepsiCo, Inc., 884 F.2d 688, 700-01 (2d Cir. 1989)

(citations omtted). Wen no trustee has been appointed, as inthis case,
a debtor i n possession has all therights and powers, and shall perform
all the functions and duties of atrustee. See 11 U.S.C. 8§ 1107(a). For
pur poses of deci ding the standi ng i ssue, an unsecured creditors conmttee
asserting clai ns on behal f of Chapter 11 debtor al so stands i n a position
anal ogous to that of atrustee and, thus, could be treated as thoughit

were a trustee. See Matter of Mediators, Inc., 190 B.R 515 (Bankr.

S.D.N. Y. 1995). Inthis casean Oficial Unsecured Creditor’s Conm ttee
(creditor’s coomittee) has been forned. Hence, any generalized cl ai ns
shoul d be brought by the debtor in possession or creditor’s conmt
If it could be shown t hat Vari abl e has been particul arly harned by
i nequi t abl e conduct of Conerica, Variabl e woul d have standi ng t o assert
a cl ai mfor equitabl e subordi nati on. However, Vari abl e has not al | eged
any injury particular toit. Variabl e does all ege that "Conerica and
Paci fi c West ern Bank have exerci sed control over the M pheus’ settl enent
of a pendi ng patent infringenent | awsuit by Vari abl e- Paraneter..." See
Conpl aint § 14, p. 5. However, theinjury that Variable allegesis a
general one. Variable alleges that "during the pendency of this case,
Coneri ca has worked wi t h Dal ton t oward acqui si ti on of Morpheus, and use
of its assets, for the sole or principal benefit of Conmerica and Dal t on,

tothe detrinent of Morpheus’ unsecured creditors.” See Conplaint | 16,

ORDER GRANTING COMERICA'SMOTION TO DISMISSCLAIMSFOR EQUITABLE
SUBORDINATION AND CONSPIRACY TO BREACH FIDUCIARY DUTY AND
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p. 5. Variable allegesthat all unsecured creditors have been i njured
al i ke and that any i ndebtedness of the debtor to Conmerica should be
equi t ably subordi nated to t hat owed al | general unsecured creditors.
Because Vari abl e has not al |l eged a particul arized i njury, Mrpheus or the
creditor’s commttee are the proper parties to assert a claimfor
equi t abl e subordi nati on.

However, the question renains: if the proper party to bringthe claim
has not institutedaclaim or refusestoinstitute aclaim can a general
creditor then bring an equitable subordination clainf

B. | F THE PROPER PARTY TO BRI NG AN EQUI TABLE SUBCRDI NATI ON CLAI M

DOES NOT BRI NG THE CLAI M AN UNSECURED CREDI TOR DOES NOT HAVE
STANDI NG TO PURSUE THE CLAI M ABSENT COURT APPROVAL

As a practical matter, bankruptcy | awvi ews t he managenent of a
debt or as a neutral party whois the maxi m zer of value for all parties-
In-interest. See Craig H Averch, The Ability to Assert O ai ns on Behal f
of the Debtor: Does ACreditor Have a Legto Stand On?, 96 Conrm L. J. 115
(1991). However, in sone cases, nmanagenent of the debtor is not a neutral
party and has its own agenda. This is especiallytrue whenthe debtor is
cal | ed upon to recover assets of the estate inthe formof cl ai ns agai nst
current managenent. ld. Managenent of the debtor may al so be rel uct ant
tobring alawsuit agai nst managenent-friendly | enders or sharehol ders for
equi t abl e subordination or other affirmative actions. 1d.

InFirst Bank Billings v. Feterl Mg. Co. (Inre Parker Montana Co.),

47 Bankr. 419 (D. Mont 1985), the district court affirnmed a bankruptcy
court judgnent di sm ssing an equitabl e subordi nation cl ai masserted by a

creditor. The court held that if a general creditor applied to the

ORDER GRANTING COMERICA'SMOTION TO DISMISSCLAIMSFOR EQUITABLE
SUBORDINATION AND CONSPIRACY TO BREACH FIDUCIARY DUTY AND
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trustee toobject toanother creditor’sclaim andthetrusteerefusedto
obj ect, and the court authorizes the creditor to proceed, a general
credi tor may have standi ng to obj ect. However, barring perm ssion, the
credi tor coul d not proceed. Thus, thecreditor is requiredto seek court
perm ssion to bring a claimon behalf of the estate.

The N nth G rcuit Bankruptcy Appel | at e Panel has consi dered t he i ssue
of creditor standing in an avoi dance acti on, whi ch by statute shoul d be
brought by the trustee or debtor in possession. The BAP held that
creditors generally have no remedy to i nstitute an avoi dance acti on except

t hrough the trustee or debtor in possession. See In re Curry and

Sorenson, Inc., 57 B.R 824, 828 (9" Cir. BAP 1986). If acreditor is

di ssatisfiedwiththeinactionof thetrustee or debtor i n possession, its
renmedi es i ncl ude novi ng for repl acenent of the debtor in possessionwth
a chapter 11 trustee, for conversion of the case to one under chapter 7,
for dismssal of the chapter 11 case, for an order conpel |li ng t he debt or
I n possessiontotake action or conferring standi ng uponthe creditor to
institutethe action. 1d. at 828. Thus, the BAP found that a creditor
may seek the court’s perm ssion to institute an action.

In addition, inlnre LM, Inc., the court held that the proper

remedy of a creditor when confronted with a debtor in possessi on who
declines to performfiduciary duties, such as to nove to set asi de an
al | eged fraudul ent transfer, isto petitionfor appoi ntnent of trustee.

Inre LMJ, Inc., 159 B.R 926, 928 (Bankr. D.Nev. 1993) citing In re

Baugh, 60 B.R 102 (Bankr. E.D. Ark. 1986). An alternative opti on m ght be

to seek perm ssion fromthe trustee or bankruptcy court to comrence such

ORDER GRANTING COMERICA'SMOTION TO DISMISSCLAIMSFOR EQUITABLE
SUBORDINATION AND CONSPIRACY TO BREACH FIDUCIARY DUTY AND
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an action. Seelnre Minoz, 111 B.R 928 (Bankr. D. Col .1990). Hence, a

credi t or does not have standingto intervene dueto atrustee or debtor
I n possession’ s inaction w thout court approval.

The court finds that requiring acreditor-plaintiff to seek the
court’s perm ssi on before bringingaclaimon behalf of the estateis
supported by sound policy reasons. The requi renent pronotes the orderly
and equi t abl e adni ni stration of the bankruptcy estate. |1f individual
creditors were permtted to pursue separate actions to the detrinent of
ot her creditors and of the estate, the adm ni strati on of the bankruptcy
estate would be chaoti c.

Thus, the court concl udes that the debtor in possession or the
creditor’s conmttee are the hol ders of the equitabl e subordi nation claim
If Variableis dissatisfiedwiththe parties’ inaction, it canrequest an
order conpelling the parties totake action or request court permn ssion
toinstitutethe claim The court concl udes that absent court perm ssion,
Vari abl e does not have standing to pursue the claimfor equitable
subordination. The notion to dismss is granted as to Claim].
[11. CONSPI RACY TO BREACH FI DUCI ARY DUTY

Aaimlll is for conspiracy to breach fiduciary duty agai nst Coneri ca
and Dalton. Inthe conplaint, Vari abl e al | eges that Coneri ca and Dal t on
have conspired to cause a breach of Dalton’s fiduciary duty owed to
Vari abl e and ot her unsecured creditors. Although Conerica has not

request ed di sm ssal of this claimonthe basis of | ack of standi ng, the

ORDER GRANTING COMERICA'SMOTION TO DISMISSCLAIMSFOR EQUITABLE
SUBORDINATION AND CONSPIRACY TO BREACH FIDUCIARY DUTY AND
DENYING MOTION TO DISMISSCLAIM FOR UNFAIR COMPETITION 8
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i ssue of standing nust be addressed at the outset.?

As the court found above, aplaintiff only has standingif it is the
hol der of theclaim |If theclaimis property of the estate, the estate
I s the holder of theclaim Wether aclaimis property of the estate or
of an i ndividual creditor depends on whet her the claimis general or
particular. Wereit could be shown that Vari abl e has been i ndi vi dual | y
har med by Comerica’ s conspiracy to breach the fiduciary duty owed by
Dal t on, Vari abl e has standing to assert aclaim However, Vari abl e has
not alleged any injury particular toit. Because Variabl e has not al | eged
a particularizedinjury, Mrpheus or the unsecured creditor’s commttee
are the proper parties to assert a claimfor conspiracy to breach
fiduciary duty. Although Peter Daltonis the responsi bl e person for
Mor pheus, Variable is not without a renedy. Variable nmay seek court
permssionto bringthe claim Thus, because Vari abl e | acks standi ng, the
motion to dismss ClaimlIll is granted.
| V. UNFAI R COWPETI TI ON

ClaimlVis for unfair conpetition under California Business and
Prof essi onal Code § 17200. Vari abl e contends that it and the gener al
public have been injured by Conerica s unfair business practices.

Vari abl e has standing to bring an actiononits own behalf or on behal f

of the general public. Committee on Children’'s Television, Inc. v.

Gener al Foods Gorp., 35 Cal.3d 197, 209 (1983). Conerica does not di spute

4Coneri ca argues that the conspiracy to breach fiduciary duty clai mshould be di sm ssed
because it fails to state a claimupon which relief may be granted and it is barred by the
litigation privilege. Because Variable |lacks standing at this time, the court does not need
to address the argunents nade by Coneri ca.

ORDER GRANTING COMERICA'SMOTION TO DISMISSCLAIMSFOR EQUITABLE
SUBORDINATION AND CONSPIRACY TO BREACH FIDUCIARY DUTY AND
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the issue of standing. Conerica contends that ClaimlV should be
di sm ssed because: (1) theclaimis barred by thelitigation privilege;
and (2) the conplaint fails to state a clai mupon which relief can be
granted under Rule 12(b)(6).

A. LI TI GATI ON PRI VI LEGE

The LitigationPrivilegeis codifiedinCaliforniaC vil Code § 47
which in pertinent part provides that "a privil eged publication or
broadcast is one nade... inany... judicial proceeding..."” The California
Supreme Court has held that:

[ T] he privilege applies to any comruni cation (1) nmade in

judicial or quasi-judicial proceedings; 52; by litigants or

ot her participants authorized by law, (3) to achieve the

obj ects of thelitigation; and (4) that have some connection

or logical relation to the action [citations omtted.]

Silberg v. Anderson, 50 Cal.3d 205, 212 (1990). The purpose of the

privilegeistoallowlitigants "the utnost freedomof access to secure
and defend their rights.” 1d.

Coneri ca contends that the acti ons conpl ai ned of inthe conplaint are
all barred fromsuit by thelitigationprivilege. Conerica states that
the foll owi ng al | eged acts of m sconduct are based on Coneri ca’ s conduct
i n the bankruptcy proceeding: (1) Conerica settledits notionto appoint
a chapter 11 trustee; (2) Conerica exerci sed substantial control over the
oper ati ons of Morpheus; (3) Conerica exercised control over Mrpheus’
settl ement of a pendi ng patent infringenment | awsuit; (4) Conerica agreed
t o nove Mor pheus’ operations to Redding; (5) Conmerica control | ed Mr pheus.

Coneri ca has separ at ed out those actions that Vari abl e conpl ai ns of

whi ch do have a substantial connectiontothe bankruptcy proceedi ngs.

ORDER GRANTING COMERICA'SMOTION TO DISMISSCLAIMSFOR EQUITABLE
SUBORDINATION AND CONSPIRACY TO BREACH FIDUCIARY DUTY AND
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However, the crux of the all egati ons against Conmericais that it has
exceeded its rol e as a nere | ender to t he debtor and has exerci sed control
t hrough a pattern of wongful acts and unfair practices which has injured
t he debtor, creditors and estate. This type of conduct is separate and
di stinct fromconduct typically found wi thin even the nost |itigious court
proceedi ngs. The litigation privil ege does not bar suits addressi ng such
i njurious conduct.

B. FAI LURE TO STATE A CLAI M

ARule 12(b)(6) nmotiontests thelegal sufficiency of the clains

statedinthe conplaint. Dela Cruz v. Torney, 582 F. 2d 45, 48 (9th Cir

1978). Under Rul e 12(b)(6) any def endant may nove to dism ss for failure
to state a cl ai mupon whichrelief can be granted. The party noving for
di sm ssal has t he burden of proving that no cl ai mhas been stated. To
prevail, the novant nust show"beyond a doubt that the plaintiff can prove

no set of facts in support of his claim[that] would entitle himto

relief." Loral Terracomv. Valley National Bank, 49 F. 3d 555, 558 (9t
Cir. 1995) (quotingConley v. Gbson, 355U S. 41, 45-46 (1957)). This

| anguage enphasi zes the limted applicability of Rule 12(b)(6) as the
predi cate for final dism ssal of the action, a disposition courts
general |y di sfavor because it summarily term nates cases ontheir nerits.
During this threshold review, "[t]he issueis not whether aplaintiff wll
ultimtely prevail but whether the clainmant is entitledto offer evidence

to support theclainms." Cervantes v. City of San Di ego, 5 F. 3d 1273,

1274- 1275 (9th G r. 1993) quoting Scheuer v. Rhodes, 416 U. S. 232, (1974).

ORDER GRANTING COMERICA'SMOTION TO DISMISSCLAIMSFOR EQUITABLE
SUBORDINATION AND CONSPIRACY TO BREACH FIDUCIARY DUTY AND
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For Rul e 12(b) (6) purposes, the court nmust accept the plaintiff’s
factual allegations as true, drawing all reasonable inferences in

plaintiff’s favor. Andersonv. dow 82 F.3d 1480, 1485 (9" Cir. 1996);

Wal leri v. Federal Home Loan Bank of Seattle, 83 F.3d 1575, 1580 (9" Qr.

1996) quoting Scheuer, 416 U.S. at 236.

The court shoul d construe a plaintiff’s allegations |iberally,
because the rul es requi re only general or "notice" pl eadi ng, rather than

detail ed fact pleading. Leatherman v. Tarrant County Narcotics

Intelligence and CoordinationUnit, 507 U. S. 163, 168 (1993). The test

is whether the facts pled would support any valid claimentitling
plaintiffstorelief under any theory, evenif plaintiff erroneously

reliedonadifferent | egal theory. Bowers v. Hardw ck, 478 U. S. 186, 201

(1986); Haddock v. Board of Dental Exam ners, 777 F.2d 462, 464 (9th G r.

1985). However, conclusory all egations or | egal concl usi ons masquer adi ng

as factual conclusions will not sufficeto prevent anotionto dism ss.

See Epstein v. Washington Energy Co., 83 F.3d 1136, 1139 (9'" Cir.
The Unf air Busi ness Practices Act defines unfair conpetition as "any
unl awf ul , unfair or fraudul ent busi ness practice and unfair, decepti ve,

untrue or m sl eadi ng advertising."” The Legislatureintendedthat this
"sweepi ng | anguage" i nclude "anything that can properly be called a
busi ness practice and that at the sane tinme is forbidden by |aw "

Manuf acturers Life I nsurance Co. v. Superior Court, 10 Cal. 4th 257, 268

(1995) citing Barquis v. Merchants Col |l ection Assn., 101 Cal . Rptr. 745

(1972). The broad | anguage enabl es courts to deal wth the innunerabl e

"new schenes whichthe fertility of man’s i nventi on woul d contrive."

ORDER GRANTING COMERICA'SMOTION TO DISMISSCLAIMSFOR EQUITABLE
SUBORDINATION AND CONSPIRACY TO BREACH FIDUCIARY DUTY AND
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Barquis, 101 Cal.Rptr. at 112.
The common | awrul e for unfair conpetitionis groundedininjuryto

conpetitors. Nationw de Mitual v. Dynasty Solar, 753 F. Supp 853 (1990).

However, under the Busi ness and Prof essi onal Code, an unfair conpetition
claimis ainedto protect the general public as well as conpetitors. To
state a cl ai munder the Act, one need not pl ead and prove t he el enents of
atort. Instead, one need only showthat nenbers of the public arelikely

to be decei ved. Manuf acturers, 10 Cal .4th at 257.

An unf ai r busi ness practice occurs when the practice "offends an
est abl i shed public policy or when the practiceis inmmoral, unethical,
oppressi ve, unscrupul ous or substantially injurious to consuners.”

Podol sky v. First Healthcare Corp., 50 Cal . App. 4th 632, 647. To test

whet her a busi ness practiceis unfair invol ves an exam nati on of that
practices’s inpact onits allegedvictim bal anced agai nst t he reasons,
justifications and notives of the all eged wongdoer. 1d. In brief, the

court nust weigh the utility of the defendant’s conduct agai nst the

gravity of the harmalleged to the victim |d.
Thus, the issue before the court onthis notionto dismss is whether
Coneri ca has shown beyond a doubt that Vari abl e can prove no set of facts

i n support of aclaimfor unfair conpetitionwhichwouldentitle Variable
to relief.

Vari abl e al | eges i n the conpl ai nt that Conerica has engaged i n unfair
busi ness practices by: "(a) inposing confirmation of a plan of
reorgani zati on as an event of default under the stock pledge; (Db)

ot herw se control | i ng Morpheus; (c) obtaining anequity interest in Vari -

ORDER GRANTING COMERICA'SMOTION TO DISMISSCLAIMSFOR EQUITABLE
SUBORDINATION AND CONSPIRACY TO BREACH FIDUCIARY DUTY AND
DENYING MOTION TO DISMISSCLAIM FOR UNFAIR COMPETITION 13
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Lite and (d) committing ot her wongful acts and conduct as aforesaid[in
the complaint.]" See Conplaint 31, p.9-10. O her wongful acts that
Vari abl e has al | eged i n t he conpl ai nt i ncl ude di scour agi ng ot her i nvestors
frompurchasing the debtor’s assets by refusing to nmake i nformati on
avai | abl e about the debtor to prospective investors on reasonabl e terns.

The court finds that Conerica has not nmet its burdento showbeyond
a doubt that Variabl e can prove no set of facts i n support of a clai mfor
unfair conpetitionwhichwuldentitle Variabletorelief. Variable has
all eged facts sufficient tosurviveanotiontodismssandisentitled
to of fer evidence to support its clai mof unfair conpetition. The notion
to dismss ClaimlV is denied.
V. CONCLUSI ON

Thus, based on the foregoing, the court grants Conerica s notionto
di smss O aiml for equitabl e subordinationand daimlll for conspiracy
to breach fiduciary duty based on Vari able’ s | ack of standing at this
point. Variable may bring these clains again if it obtains court
approval . The court denies Conerica s notionto dismss ClaimlVfor

unfair conpetition.

DATED: COctober 21, 1998

[ s/
JAMES R. GRUBE
UNI TED STATES BANKRUPTCY JUDGE
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Adversary No. 98-5089

UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A
CERTI FI CATE OF SERVI CE

I, the undersigned, aregularly appoi nted and qual i fied Judi ci al
Assi stant inthe office of the Bankruptcy Judges of the United States
Bankruptcy Court for the Northern District of California, San Jose,
California hereby certify:

That I, inthe performance of ny duti es as such Judi ci al Assi stant,
served a copy of the Court’'s: ORDER GRANTI NG COVERI CA* S MOTI ON TO DI SM SS
CLAI M5 FOR EQUI TABLE SUBCRDI NATI ON AND CONSPI RACY TO BREACH FI DUCI ARY DUTY
AND DENYI NG MOTI ON TO DI SM SS CLAI M FOR UNFAI R COVPETI Tl ONby placing it
inthe United States Mail, First Cl ass, postage prepai d, at San Jose,
Californiaonthe date shown bel ow, i n a seal ed envel ope addr essed as
l'isted bel ow

Ofice of the U S. Trustee
U.S. Courthousel/ Federal Bl dg.
280 S. First St., Rm 268
San Jose, CA 95113

Patrick Costello, Esq.
Craig M Prim Esq.

MURRAY & MURRAY

3030 Hansen Way, Suite 200
Pal o Alto, CA 94304-1009

Peter M Rehon, Esq.

MAHL REHON WALWORTH & ROBERTS
Ten Al naden Bl vd, Suite 550
San Jose, CA 95113

Herbert Katz, Esg.

Peter C. Bronson, Esq.

NELSON, GULLEN, BRONSON & KATZ
2029 Century Park East, Suite 2700
Los Angel es, CA 90067-3013

Thomas C. Hol man, Esq.

HOLMAN & O GRADY

44 Montgomery Street, Suite 3450
San Franci sco, CA 94104-4807

| decl are under penalty of perjury under the | aws of the United
St ates of Anericathat the foregoingis true and correct. Executed on
at San Jose, California.

LI SA OLSEN




16

1 N OO < 1O O© N~ 0 O O «+€ N MO I 10 O N~ 00 O
1 d Hd H A Hd H H A

©eluJojIfeD JO PIISIA UBYLION3YL JoS

1dN0OI3 ADLdNAXMNVYESILVIS AJLINN

o
AN

-
N

N
N

™
N

N

Lo
N

<]
N

N~
AN

[e0]
N



